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Arroeser Gaumur'e Onon 
Toveraber 36, | sie 
Hos. 8. P. Case, ot 
Écordary of the Tromry. 

fra: Same time ego À bed the honor to roveive your lattar init. 
ting, for my opinion, te question whethar r< rot exoref an sou be 
citisens of the United Wisies The urgemoy cd other pneroidabls 
engagements, end the great importanon of ko questiot itself, buno 
eunsed we Lo day this answer votil nov. 

Your letter states that ‘'the sshocner Hlisshoth ser Margarct, of 
New Brauswick, is detaineÿ by the rerenre cutter Tiger, at. fonth 
Amboy, New Jersey, because oommanded by a ‘colon. man,’ and 
so bye persor not s stison of the United Siaics Le coorsé mnobers 
are nomerous ia our ooastiug trade, À subinit, for your opinion, tbe 
question sugrosted by Oeptain Martin, of the ‘Tiger: dre boltil 0x. 
citieems of the United Ses, sad therefore corpetent to. nasal 
American vossels #” 

be question would heve: bei more clourly ctated f, fnstéad 7. 
eaying ‘are voler men ‘oifinms, it had been said, on cslondé cui bé 
citisens: fn Unétel Bates ; for within our hordete. a: vhon. ous 
ships, both of warand of. coniarde, thern msi fe-dalsi alien 0 
white men, also, who aie not citirens of the United Siston. Kntrost- 
ing the sabjsot 1 shall endeavor to asser or pense Later 
impord ovkr-tlis : ‘Je s mer logall; incspacitaied to bee 4 dites - 
the. United Bates by the sole fact that he ie a colors, aa =. 
white man ? | FvE 

“Whois :a citiren?. What oautitates caen 0 du Uadhod nine? | 
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of! ha fovernment Lighey yonrs of practical aujoyment of litisen- 
pd “tafer île Conatitation, havs not aufloed to taach na ecthe: tbe 

meaning df the word or the oeustifuét elements of tho thing 
+ 2 bighiy. 

“ÉA:1Meé instanone, within may koceladge, in whioh the metter of 
aliawthlp bag buor discsencd, de ergnment bas nai turand npnn 
the uilétence and the intrinsio qualitise of citisewahip itaelf, but npon 
do che of some right or privilege os belanging to and izheting in 
thé chuipwoter of citisen. In ikis way wo are eusily isd into e-rars 
borbt sf fast and prisoiple, We see individuals, who are known 4 Le 
céfavne, fe th nôtusl anjoyaont of cnrtain rigirte end privileges, and 
ide animal escrcise cf certain pervers, 200i8k sad political, and we, 
imtiaiemtetr, end wiihcut any regaod to legal and logical conce- 
doutes, attribute to thuse radivideele, und to ail of fhoir class, tho 
enjoy 6f those tighte and privileges and the exercise ot those 
Pévrmers incidents to their citisoashig, and belonging to them ouly 
etais qdity cf difisens, 

: Mseueh ones it often happens that the rigbte emjoyed and the 
powers. -éxzervised have ro relation whatever to ths quality of citisen, 
mod mg à be es perfectkÿ enjoyed sud excrcised by mown aliess. 


aisés s 100€ time Slled the office of daneral of emgi- 
ie x da toivios " the United Sistes, alt the time svowing his 
: M éffoghinos, sud, 1n ot, chésing le velotions with tke United 
Babe ff Nsiquitg bis commission and reterning to the service of 
ÉoPe set éoetry. Phi août alt ecchimétmces, (and they are 
pue te prute dat in die onnntv the laonl cavaeity to hot 
“Best coin to citisnce, and therefor: het the faet of hold. 
y bc For which cititemahip ie wot sposisiig præctibod by lew 

sr énbitontios LL 15 sroof that: the incoibent: is 0 Ameriess 


+ Re ns segar 45 right of suffrage, that is, he right to 

ss d-ofuuts dÉ-govéramont, her is a vory common error te the 
UE Egbt te-voté for pablie officers is one of the covatits- 
nai of Awertodrs sitisenehip. the leuding fuoculty iadseé of 
RE Vi $e nieË cos :0f this lagat right, and tbe suffoiont 
rétrieut Se sf the Body pibe No error con be 


sa Vi état working of ex poltienl ; povers- 
AE du “ar fe Mer ê À ln set in. prrnetple oe ih 
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suffira tan, viawing ‘he uation as à whois, or ciowias the Bietes ao 

aratoly, there is mo digériot in the nation in which e makwity cf ie 
burn mu recoguéntd citisene are pci audluied br le frons tie rigut 
of suffrage.  Bavides chose who re az sluded speeigliy au acrinnni Gi 
some personsl defect, emoh.es panpers, idiote, luantics, and mon o6a- 
victed of imfamous arimsa, end, i: some States, scliiers, all finies 
and #li minor noles are sleo axcludod, Amd toss, in sverÿ vom- 

muanity, mueke the rmajority ; and rot, À think, no one will vauturs to 
deuy that womun and children, and lmmatios, and aven oonviot fulan, 
may be citiseus of the United tstas, 

Otr côde (unhke the vodes of Francs, and porhaps some other 
nations,) mckes ac provision for luæ ot legal deprivstion of aitisen- 
ship. Oncs a citisen, {whether smafus or ‘latue, as Kir Edward Coke 
express Ît,} always n citisen, mulecs changed by the volitioz and 
act © vue individual. Neither infancy nor œndners nor ovime au 
take à. vuy frora the subject the gnalit of citisen. And cur isws do, 
ir express terms, deciars women and children to be citisens, See, 
for one iristancs, the act of Congress of February 10, 1855, 10 Etat, 
604. 

The Constitution of the United States dogs not dsalare who are 
and who are not citiseu 1, or does it attemapt to describr the cosstitu- 
ent elements of citisenemp. It leaves that quality whezs it found is, 
resting upon tbe fact af home, birth, and mpon the lews af tbe rev- 
eral States. Evon in the important mutter of elenting members of 
Congress it dass no mors than provide. ébsé ähe Horus &£ Hapre- 
sentatives hall be-.composed cf meghers abqnsa #very recond year 
by the peogde of the sevoroi Stages, mn tee mesors int e several Réatna 
shall heve the qualifications requisitu for the elsctore. m" 4ke case 
namerous beach of the Etats lagislature.!" Here tbo.word aise is 
not monticned, and it is a legal facé, known of course to sl lewyoes 
and Dubliciste, het thà constitnions ef several of the: Staien în 
epecifying the qu-lifentions of eléctoss do: aitogethe. omét and ex 
ciude the word oifiser and cale Tr refor, L prove but 
three instances. 

: E Füs conétitetioé of Minccschréndtte, adopte dm 1730.288 pes 
ticle 4 oFtectionS, eègter 1, provides ne féflens : ‘'varv Hd gorson 
being twéaty-one péére of age, nd resflont of W'particoler tour % 
this com CHENE th'for the space Of ons foie NEED vesdihg, Bering 
a freshüid cstaié wittiia the saine town &f Ess di fre taobrte cf three 
pounds, de any éstate of the vale of sixty ponndé, sh Lave ti 


f, 


right to vots m the choice of representative or rapr aventatives for 
sait tours”? 

#8 The romstitatior of North Carokas, edoptod in 1774, atier « 
bia of right, mord after rocitiug that ‘‘wborsan alleginnc. :nd pro- 
tation ave, in dbwir nature, raciprocal, ant the one should of right 
bé tofamt vez tie other is withérewn,”” dechrren, in action 3, 
Mag al frames at the age of twonty-vne yoars, who have beon 
Chabifanté of ay ous county within the Stste twelve months immn- 
Gatsiy proccding the day «f any election, and shall have paid pnttic 
tasse, ahali be entitiod to vote for members of the house of commons 
Res the County in which he résidés.”? 

:& The constitution of Illinois, adopted in 1818, in urticle 2, nec- 
tion’ 27, déclares that ‘‘ in all elestions all srÂdée male inhabitants above 
bo âge of {wenty-one years, haviag resided in the State six months 
at procoding the election, shail enjoy toe 1eht of an elector; but 
do poréon shall be entitled to vote except in he connty or district in 
#hich Hé #hal! actually roside at the time of the election.’ 

. “boïs three constitations beiong to States “widely seperated in 
feugrauhiod position, varying greati> from each other in habits, man- 
Méta and purenits, having different climates, soils, productions, and 
dorinetis fratitutions, and yet not one of the three has made cifisen- 
‘fin necessary: qualification for a voter; all three of them oxclade 

: vf foulée, but only one of them (Illinois) has excluded the black 

ah fret the right of ruffrage. And it is hisiorically truc that the 

:Péctées Les éviformed to the theo: y uf those constitutions, respec- 
Rey és without regard to citisenchip, the cclored man har net 
“entr Le Ffinais, and fraomon af all onlora have nted in North Qar. 

| Eee sdà Maseschusette. 
| 5 Per a this it 5 monifost that Axerican citizenship does not 
se obéir depend upon nor œeïist with ‘he legsl capacity to hoid 
sind #ho right of euffrege, sithor or both of them. The Counsti- 

‘ati of the United Séates, se Y hava said, does not define citizen- 

| ab: -néther dées it doclare who inay vote, nur who may hold office, 

‘exéopt in. régard to a few of ths highest national fonctionaries. And 

Bei sévstel Biates, aé fer es À Enoiw, in ézercising that power act 

enetdentié ae withoët any controlling éathority svar them, and 

ei here ns there ie no: limit to their nower ir that per 

s r'owiepradonce. ait discretion; and'therefore wa arc 
flpd that Eace faenlüies of voting and holding office 

Ja ko. dférent States, bai ère made to depené upon 


à variety af fact, pureiy dincrotionary, mavh an 16, 40%, raoë, cor, 
property, remdence li à particaler plans, aid leugih of tucidenes 
thére. 

Où thin point, than, À conticde simt no persos in dre United Maten 
did ever exercise tha right 7 emfrags in virine of tk< male, ons. 
Hate fact of citisanship. Lt every instance the righé depende upon 
ame additional fact and eunuiutive quel. ation, whéah may ec per- 
fly oxist witlhumt as with citiusnchip, 

Jam awere thai dome of oùr mort leurre lawyers and able w.ftesn 
have Alswed themsglfrs 10 speak npor: this sabjeot in lovse and in- 
determinatn langnagn. They speak of ‘‘all the rights, priviiagee. 
and immanities pusrantesd by the Constitution to tk s ctisen © with. 
out teiling ce what they are, They peak of à mans sitireuship as 
dofective and impsrfect, because he is anpposed nat t have ‘'all te 
civil rights,” (ait tho jure cinitahs, an sapressod 07 cnf vf «y pra. 
decensors,) withoat telling what particular vighto they &e nor whut 
relation they have, if anÿ, with citire =hin, And tLey saggest, with- 
out affirming, that thcre may by dore grades of vitisenahip of 
nigher and wer degree in point of lopal virtue and affcacy; one 
grace *’‘in the sense of the Constitutiou’’ and aurther inferior xrada 
made by a State and not governed oy the Constitution, 

In my opinion the Constitution uses the sord citisen coly ts ex. 
press the political quality of the individual ir his relations to the 
ation’ to declare that he is a member of the body politio, and bound 
&6 14 by the reciprooal obligation of sllegiauce on the one side #7d 
protection on the other. . Ard 1 have no knowledge of any riher 
kiné of political citirenship, kigher or lower, -tatal or national; or of 
eny other seuse in whicb 1he word lus Foca ascé le the flonstitufion 
or can be aseû properly in the laws c° the United States. The phrase 
‘a citizen ot che United States,” without addition or qualifoution, 
means neithei tiore nn: less than a member of the nation. Ard all 
ench are, politically and legally, equat--the child in the cradle aud 
its father in the Senate are oqually citizens of the United Siatos. 
And it needs no srguisent to prove that every citiren of 2. State je, 
necewarily, à citisen of the United Atates; aud to ms it is equally 
ciear that every citiren of the United States : is a citiven cf the par- 
ticulsr State in which he is domiciled. 

And es to voting and holding office, as that privilege : is Dot essen- 
tial to citirenshin, 80 the deprivation of it by law is not a deprive- 
tion of citizenship. No more so in the case of & negro than ir tré 

of a white woman or chilg, 


À commen speech he word eitisen, with more or less sf trusb and 
perbinency, hes 8 variety af meanings.. Sometimes 15 is used in con- 
trast œilh soldier : sometimes with farmer or countrymnan ; sometimes 
with aûen or jorsigrer.  Epesking cfa particular man we ask, Is he a 
citisen or a soldier?. meaning, is he engaged in oivil or military pur- 
suits? 15 ho s citizen or a countryman? meening, doeg be Jive in 
the city or in the country? Is he:n citizen or an alien? mean- 
eg, ishe à member of our body politie wr of some other nation? 
The fret two predicates relate only to the pursuits and to ‘he place 
of abode of the person. The last is always and wholly political, and 
concerna o8lv the political . and govermuéntal relations ‘of the indi- 
vidual. And it is only in this last sense, the political, that the 
word is ever used in the Constitution and statutes of the United 
States. 

We bave natural born -citizens, (Constitation, article 2, $ 5,) 
not made by law or otherwiec, but borz, And this class is the large 
majority; in fact, tbe mass of our citizens; for all others are Oxcep- 
tions specially provided for by law. As they became citizens in the 
natura] way, by birth, so they remain citiiens during their natural 
lives, unless, by their own voluntary act, they expatriate themselves 
and become citizens or subjects of another nation. For we have no 
law (as the French have) to decitizenise a citizen, who has become such 
either by the natural process of birth, or by the legal process of 
adoption. And in this connection the Constitution says not one word, 
and furnishes not one hint, in relation to the color or to the ancestral 
race of the ‘‘ natural horn citizen.”” Whatever may have been said, 
in the opinions of judges and lawyers, and in State statutes, about 
negroes, mulattoes, and persons of color, tre Constitution is wholly 
silent upon that subject. The Constitution itself does not make 
the citizens, (it is, in fact,made by them.) Jt only inténds and récog- 
uizes such of them as are natural—home-born—and provides for the 
natiralization of such of them às were alien—foreign-born—-making 
the Initer, à far as nature will allow, like the former. ; 

“And I'am not aware of äny provision in our laws to warrant us in 
presuming the existénce, in this country, of a class of persons inter- 
tñediate betwëèn citisené and‘aliens. In England there is such a 
class, clearly defined by Juw, aüd catled déhizens. & denigen Frs 
Sir William Blackstonë) i is en ‘aher born, but who hës obtain ., 
donatione regis, letters patent to make him an Englieb subject: a Righ 
and incormmunicable branch of the royal prerogative. À denizen is 
in a kind of middle state between an alien and 2 natural borz sub- 
ject, and partakes of both of them.”’—/Sharswood’s8 BI. Com., 314.) 
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ë) 
En this country L'énow of but onc legal authority tendinz .&e shorv 
the existence of-such à class among us. Üne of my isarned preds- 
cessore, Mr. Logaré, (4 'Opin., :147,) supposes that there may be 
auch a class,and that free colored persons may be rankedinit Yet, 
ie that.same opinion, he declares that a ‘free man of color, a adtive 


of this country, may be-admitteé to the privileges of a pre-omp- 


tiomer under the 10tb section of the sct of the 4th September, 4641.” 
And that act declares that a pre-emptioner must be'either # citizen . 


of.the United States or a person who had declareë his intention to 


become a citizen, as required by the naturalisation laws. ‘Of course, 
tbe ‘‘colored men’’ must have been a sifiser or he could nothave 
entered the land under thst act of Congress. Îf not a citigen then, 
by virtue of his native birtb, he never could become one by force of 
law, for our laws extend the privileges of -naturalizafion to auch per- 
sons only as are ‘‘aliens, being free whtfe pereons,/* and he was nei- 
ther; not alien, because natural born in the country, and not » free 
white person, because, thongh free, confessedlÿ ‘a man of color.” 

It occurs to me that the discussion of this great subject of national 
citizenship has been much embarressed and obscured by the faot that 
it is besot with artificial diffculties, extrineic to its nature, and hav- 
ing little or no relation to its great political and notional charactoris- 
tics. And these difficulties, it seoms to me, flow mainly from two 
sources. First, the existence among us of a large class of people 
whose physical qualities visibly distinguish them from the maEs vf 
our people, and mark a different race, and who, for the most art, 
are held in bondage. This visible difference and servile conueetion 
present difficulties hard to be conquered ; for they unavoidably lead 
to a more complicated system of government, both législative andd. 
ministrative,.than would be required if all our people wère of jne 
race, and undistinguishable by outward signs. And this, without 
counting the effect upon the opinions, passions, and prejudidés. ‘of 
men. Second, the common habit of many of our bestand most'learned 
men (the wise aptitude of which I have not-been able to pergeivé) of 
testing the political status and governmental relation of our psople by 
standards drawn from the laws and history'of envient. Greëce and 
Rome, without, as Ï think, isking sufficiont Account sf. the srésaie 


differences bétween their govprnments and ourë.. : 7: CE ne 


‘A: very learned writerüpon the politics of: Gidecs Œeoren Ban: 
croft’s translation, p. 105) icforms us ‘that the essential character 


‘of the now political form assumed by Grecce consisted in the cir- 


de 
‘ 


FES: 


Far 


te ue. that the rase States which sure formed were anthine g buË 
, 7 with. haie districts ; end. their constitutions were, consequently, 
oPmENE sêy games. This point of view (the Jesrnied entbox 
DE ts rausthgver ba. lot sighé FA 
swiss obest vatioi of ie author epplies tà  taty as well ; 


: br he alien Fres cities of ftaly woré but Oreocian colonies, which, 
(bringing along with them the higherc civilisation of théir perent 
.cemnéty, end, ife better. notions of eivil polity,) by degrees diffused 


the light of imowledge, and. -coisequentiy the love of betty among 


the then: barbarous people of the Tôlien ‘peninsnle.: The Italians, 


profting by the good éxémple, féunded éities-of their.own üpon the 
Greecian models and. each new Italian city becime an independent 


State. How ‘long this condition ‘of. things continpsä TL: know not ; 
but it continued “until: Rome. cutgrew all:#ke néighboring ‘communi- 


ties, and subdued ‘them all (the. Grecian colonies included} under its 
power. . Still £he cify ruled, and'from time:to time granted to such as 
it wonid (and withheld from such as it voald) the title of Roman, and 


he rights of Roman: .citicens. 


“Anprocess of: time, when the dominant power of Rome had ex- 
panded over Greece and western Asia, the same civil polity was still 
continued. : sit had been in Italy, so it was in Greece and Asia. In 
thé countries and Kingdoms subdued by the Roman arms and trans- 
forred into:Roman provinces, the same system of government still 
prevailed.. Rome; by:her. pro-consuls and other governors, ruled the 
conquered: nations with absolute sway..:.And-the: ruling power. at 


Rome, whether republicas or: imperial, ‘grented from. time to. time 


to éommunities and to individuals. in the conquered ésstithe title of 
Roman and the rights of Roman. citizens, - ….: 

Astriking example. of this Roman naturalisation, Œ its ‘controlling 
authority as A political law. and of: its beneficent. power:to-protect a 


_perseented. Citizen, may : be: found. in the. case of St, Peul,.as it: 
-graphically. reported. in: the’;Acts, ra the. Apostles. Paul, being at 


Jerusatem, was in great peril, of his life from his own. countrymen, the 


: Jews who. acoused him of,crimes against their own, law.and faith, 
‘and wrdre about. to. put. him, +0: death. «by mob violence; when, he, was 


:, His, own: epuntry mon, who ete cla LL gA LT 4 
‘and municipal relations, that hé. was a Jew of Tarsus, a naturel born 


. roscued by. the. commander of tho Roman troops : end-teKen inte.a fort 


th to: the; Roman officer. and. to 
ing against. bin, his. losal status 


| cétinen of no:mean ciy, end: that he had, been brought up in. Jerusalem 


ji 


in:the strietout. menber &ccording 16 the law end faith' of he. fathora, 
But. this: did. not appease the. engey. row, who wers procssding 
with great violones te kill him’. And then.‘‘the chiaf coptain cons. 
mandnd-thet Ke be brought into the castle, and bade. that he should 
be eomined dy scourging,! (that is, :tortureñ to enforré confession. } 
“iând ag they. bound bimwith thonge, Peal said. unto. the. conturion 
that stood by, 38 ît law: for you. to scourge ‘a man that is & Roman 
and uncondemnes ? When the centurion heard fiat he went out end 
told the. chief captain, saying, Take heed what thou doent,.for' this 
san ts a Roman, ‘Then the chiof captain came andeid, Tell ma, art 
thou à Roman? He enid: Yea,.and ‘the chief captain said, With'e 
‘ great. sum obtained Lifés-feedom. . Aûd Paul: said, But. I was free 
born. Then straigliiwaÿy hey: departed froms- him which should have 
examined him.  Axid:the-chief captain also:wes fra, her he new 
that he was à Ronan, and: because:he had bound him.” ee 

Thuë Paul, under circumstances of great danger and. cbloquys LOS 
serted his immunity, as ‘‘a Roman ancondemned,/* from ignominious 
constraint and cruel punishment, a constraint and punishment égainst 
which, as.a mere-provincial subject of Rome, he-had no légal 'protec- 
tion. - And thus the Roman officers instantly, and with fear, obeyed 
the law of their country and respectad the. shcred" frañchie à “Ë ‘the 
Roman citizen. mit 

Paul, as we know by this record, Was: a” “nstaral: born: citisen. of 
Tarsus, and es such, no° donbt, ‘had ‘the ‘municipal fréedom 6f that 
city ; but that would'not have’ ‘protected’ him ‘against; thé thongs. and 
th lash. How'hé becarne: a-Roman we léarn: :frorn ythèr: “hisforicäl 
sources, ‘Oxsär‘.grantéd: to-tho people ‘of: Tarus (fr sôme good 
service done, prübably for taking ‘his side‘in'the ar. which: révalted 
in the. establishment of the empire): thé title of: Hümun: and the: free. 
doin-of Roman citizéns, ‘And, cokidering the chronology. of events, 
this granit must have been older ‘than Paul;: ‘and. therefore. he try 
said ‘Tavûs free born free citidén ns Rome ad ts such exempt: b1 
lé from degrading punisbment. He 5 Fr Es 
And this famanity did not sit bo mens À: 


mibtéd 4o Cost s spa DNS nt : 
I have dwelt the longèr üipon' the o8se S of Paal because : He: was a 
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isa mac cuss in Roman jurisprudence in the. “métigr of. the jus R- 
rénum," And. in 80 far. 88 thore is ‘ang. inelogy bétwson Rome 
ceRd. Amerjcanüitirenship, : it is strictly eppliceble to us.” Its. authen- 
| nn is unquestionsble, end by its. lusid. statement of facts i in minute 
détoil icaves no room to doubt the legel merite. of. the esse, It 
| ostablishes the (great protecliue righée of! tle ditizen, but, like pur owû 
national constitution, it'is silent about his pouere. ct protected. Paul 
“ageinst < oppression : anû outrage, but raid” nothing about his right à ôf 
| csüfrage or his eligibility to office. | 
"Ai far s8 T know, Mr. Bacretary, ï you ‘and Hi hate : no. botier title to 
“the. citire: enship which vo: ‘onjoy than ‘the accident. of birih/?the 
fact that’ we “happened to. bé born: in the United Viates. - And our 
Constitution, ia ëpéaking of nalural born citisens; ses nu-affirmative 
‘language t6 make them such, but. onlÿ. rébognizes and rentree the 
universal principle, common to ‘all nétions, ‘aud as did as political 
society, that the people born in'a country: do constitate the-pation, 
and, às individuals, are natural members of the body politio - 
. If this be a true principle, and I do not doubt it, it follows that 
EVERY: person. born iu.the. country is, at: the mement.of-biréh, prima 
facie # citigen; :and.be who-wonld.deny it must teke upon himself the 
border. of proving some great. disfrenchisement strong enough to 
* override the “iratural born” right as rocognized by the Constitution 
in terms the. most simple and comprehensive, and without any refor- 
Sie 40 race or color, or.8ny. other accidental circumstance, 
“That malivity furnishes the rule, both of duty andof rigbt, os be- 
| +ween Hhe individual and thé government, ïs a historical and political 
trath CT old and. 80 universally accepted “that dti néédless to prove 
it by. enthority. Nevertheless, for the satisfaction 6f:those #ho pey 
“have donbis upon: the subject. L'noté a few: books which, T'think, 
.catinot fail to remove all auch - doubts—Kent’s: ‘Oami, vol 2, part'é, 
: sec. 26: BE ‘Com., book. 1, ch, 40,p. 385; 7 Co. Rep. Calvin’ s-case; 
“4 Tenn. Bep., pe ‘300; Dos. A ‘Jorés, 8 Pet. Rep., p. 248; Shenks: te 
Dupont; ahd s66 a very lesrnéd trestise, eribntod te : Me. 7 Finneyi 
in ren uns 193... | 


of À fajiog: and the right to protection: éud theio ; 
relat ne tke one tho: “price: of. the ‘ather, and: they 
itute the all aufficient. bond f union bet ween the individnel.and 


dm most conntries the old law vus brendiy it dos. that this. natural : 


ss 
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na fucie, his country, 


cale 


connsotion botwréèn the individuel and bin. sative aantey wa TT. : 
préul; af Toast, that the: te ven indiasolublé by thé. aût of ihé Pi 
jost. along.—(860 M. Cor supra 8 Pot. Bep. supra) re 
7 that law of the “porpetuitÿ of. allegiance is now. nos, th . 


in Europe and America! . Ta some countries by silent. aciniénence; . 


in others by. affrmative degielation. An, England, vrhile acrtiog. the 
_porpetuity of. natgral illegiance, the King, for centuries past, has 7 
| sxervised . the power lo grént détters of denisation to Forélghers, 
. msking. them Euglish subjects, aud the Parliament bas exeraised st 
pleastire the power of naturalisation, Fo : 
in Franco thé whole’ subject is regulated by writiôn A vob 
| piainly declares who are citises (citoyens Français) and who « are only : 
the Srench. (F ranpais ) mesñing the whole body ofthe É French people, . 
(Bee Les Codes Français, têtre premier.) And the same law dietinotly 
gets forth by what means citizenxhip and the quality of French: mey ba L 
lost and regained ; and maintains fully the right of expatriation i in the 
gubinct, and the Power of nataraligation in the nation to. which be | 
goes. 
In the United Siates it is tao late toy to o dény the political righis. 
. and obligations conferred and imposed ‘by netivity ; ; for out laws do 
not pretend to create of. exact them, but de assume and recogaise 
them ae things known to il men, bécause pre-existent and. betaral : 
and therefore things of which the laws must také cognisance. Avting | 
out this gaiding thought, our. Constitution does no more thai grant : 
io Congrons {eethar than to any other department) the power : ‘to: e8- 
tablish a uniform rule cf näturdiization, ”. And our Jaws made in pure | 
suance thereof indue the. made citizen with ail the. right and ‘obliga- L 
tious of the natural citizen. And #0 strongly vas Céngréës ihpressed 
with the great legal fact that the child takes its politicaf stâtus in the 
. tation where its born, that it wae found necessary. to. pass a 2 to 
_ prevent the alienage of children of our Knowa follow-citiréns. who. 
happeñ to be born in #reign connities. The act of Februery ‘ LCA 
I8È8, 19 Siatntae, 604, provides that ‘ persons,” {not. oise parsotis} | 
‘t persons heretofore bon, vr hersafter to: he born, ont of the Émis | 
aid Jurisdiction of the United States, ahell.k6 decineë and considered. 
: and : aré here} déclarsä to be citisens of the United States: F Fra 
: lotebèr, “That thé rights of céirenship shall rot descend” to orne. | 
_ rhôse faihers novor ‘rebided À fa the: Taited Bastass EU s. 
©'Sio. Œ And bé # Périher « endcted, Thu tony Féntèn +4 sieur ee h 


du su ua ET 


: D x pare} us LRAE sy ist rs ré pra iñ Wir 
. pra din parie of ri their fathigre” tas, éd with 
RE : ë . k À fat 


Le. Fè ae 57 every person ie this count y. a born 
.# ao à and that he who denies tin individual cases sssurnes the 
: ; of statig the excoption to thé general. role, ad. proving the 
, fat which rorke the difranchisement. There are but 8 few excep- 
° ons: eotamienly inade and urged 8e disquelifying facts. I läy no stress 
“apon the emsli and sdmittad class of the natural born sompored of the 
children. of foreign ministors ‘sd the like, and 

k davers , and whether or Ro, is legal possible fox a ilsve to 
ra Ga thet “point. x make no 9'question, because it is not 


Ce de. srsnuoueh + ta sing + “époraëhé of 
tÉonsh bar : in +be contes. 2% set copable of a bois citigons 


à rs te United States. se fe ss the. Dosstifation à ia i concerned, fhis 


pure, a “Tr is. Es n bai 2 never been # "understand nor x pat into 
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giénes. t He vative country, sud for demanding: the protéulotr 


the mimi of the datios and righte of a ‘natural bort citisen ot 
United Bintos.!”… a ee DE 


the dt 


Barr that dd a often went à Dscilen “Bat Nr be + nue 8 \ 
ds gard té races, 6 seeins to me more cogané}y. true with, ra 


h LL at, “ 


that. chanieyr. And there tv, alloginnce and'protéction, 


costiaté… 


ä; ere érs sam ha abandaniog thé urtenable objoo | 
| frs si. negr "2 

É can re. gun be &.  cltison of the United & Bain : “Mere th db : 
jeotion. ie nüt. to éolor, bit: récs ondÿ. : The individual objscted toinane. 
be.ofvery. Long : dencent. from Affcan tiegroes, aud'may bo ne while 
sé Jeprosp, ay. an. the. interméctare for many generations, with. thé L 
Osucasian tace can make hiis;'still, ifhe can be irèced. Bal to 


‘nagroes of de Afrio ho, he éanhot, they say, ben ditisen of the 


United Statas ! : And why not? The Constitution certalaly does not : 
forbid. it, but is silent about rüce ua it is about color." 
Our hatioriality was created and our politioal goterntent éxists k 


* written law, and inksmuch ss that law does not exceltde persons üf . 
.. that descent, ‘and as its terme ave manifestiy broad endugh to ibclude 
| them; it falléws inevitably that such' ‘persons, born i in thé Counéty, 


must'be citiens, unléss the fact of African deacent fe sè incémpatie 
ble witl the fact of cit ‘sensbip thaï: fhe two ‘cannet exist together, 


If they can coexisé,. in natüre ‘aad +e230R, then they. do céexist in … 
| péreons of the indicated class, for there i is go lew to the’ éontrary, . 


am not able to perceive any antagonisrn, nu or. nstaral, betsraou the | 
two.facte. 


. Butitis said that African nogross | âre, à | éagraded. racë, ad: che. 


| al who are tainted Wie. that st dégradation à are forever dre or. | 


DCE 


dividuale.. | And if The right in this, there are “rhany | ee 
ämples în, the legislation and praëtics of varions States in.tho Union. 
te show how low the citizen may be degrided bÿ the combined vs 


.! dém'and justice of his fellow-citizens. In the early legislation 6 sf 8. 


number éf. the. States the most homiliating puni 
- foanced agaihst. peraons goilty of"certain. crimes A$8 isdèmenore : 


à äe face vith à sn: indhole ma Li men 


the lash, thé pillory, the cropping of the eges, Fes ‘thé drie né : 


So ra] d 
u : , PR Lite, 
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| _ et such. unfortunates doreby lost their natural bord citizen. 
F. that their descondants are. doomed: to perpotual exclusion 


sol to think that thoso abjections. + as +0 color » vd ances- 
‘ape entirely | from & Wrong concepts of the Lature and 


| olggy. +00 often used À in the discussion. " the subiect. | s: have Mr eadÿ 
given: ‘at. ‘éme . length, my own. vièwe of. the, ward and the:thing— 
citisepship… And nôw I will add only a: few observations. ‘béfore 
: dresri your ‘attention to certain authoritien upoñ. the subject mastiy 
sliéd npon by thoge who support: the: objections. DCE 
| : En my opinion: dtis & great. error, and the fraitful parent of errors, 
% suppose that : cifizens belong exclusivelyto républican forms of gov- 
“erpmént Englieh subjects. are. LR truly:citizons as we re, and We; 
gré as! trüly. gubjoôte . ag they: are. , Imperial. Erance (Hollowisg. impe- | 
vil Roms) in the text of: her laws cells. her people citizenser Les 
| Codes Français, book 4, tit. 1, ch. 1, and notes.) And: jé: hive & 
—treñty with the presont Emperor of the French; stipuleting. for. rez 
Sprocal rights ii favor of the” cHizens of the to, “eonniries, xéspac- 
tively. — (19 Stat., p: 996, er | 
| “ft is an “error to Exppoe that CS Lena je ie ever “hereditery. it 
|Hever iHpasses by descent.””" Ibis es ‘otigmel in the child as it was 
in ‘his: parents. Tti îe always either bord with bind or. given | to bi 
directly bylaw. 0 
u “hé discussing this subject it is amislobdinÿ érror to fail to mark the 
| netüral and ‘ébaracteristie distinction between political rights, and po- 
: Bticul pere: “Thé former belong to ail” citisets Ike, and cohere i in 
the very name: and nâtrre of° titizenship. “The ‘latter: participation 
in. tie powois of govériment “by. voting aëd' xercising . office) does 
… not: kong te al ‘citiséns alike; nor to ny citisen, merelÿ in virtue of 
ifenship: : His pourer. always depends upon ‘extrabeous facts and 
d que à Hi Fes tions; wbioh facts and qualifications aré common 


p a hs ag T6 believe to be most uenslly reliod upon. ; 
ba: rs datailod examination of the Fensoning 


The first of these authorities of which I will treat is the opinion of 
my. predecessor, Mr, Wirt, upon a case precisely like. the. . present, 
except that in thaï case the ‘{free person of color”? ; was. “a Virginion, 
end tbe abjections ta his competeny were founded apinly, if not 
entirely, upon Virginie law.—(êee. Opinions of Aîtorneys General, 
vol. 1, p. 606, date November 7, 1821.) Thave sxamined this opinion 
with the greater care, because of the writer’ 8 reputation fr learnirig 
aid his known and varied excellengies ag à man. : 

In that cese the precise question was, “ whether. free ROrEONE, of 
color are, in. Virginia, citizens of the United States, within the intent 
and. meaning of the acts reguleting foreign | and coasting trade, 80 88 
to be qualified to command vessels."? And thus Mr. Wirt was. in 4. 
manner. invited to consider ibe question rather : ne a “statal then : 8 
national point of vigw; and honçe we onght not to be eurprisod ta 
find. the whole argument for the exclusion based upon locai institutions 
and statal lews. 

As a general : answer to all such, arguments, I have, his te say: 
Every citizen of the United States sa component member of the 
uation, with rights. -and duties, undeë hé, Constitution. and lave of the 
United States; whieh cannot be destroyed or sbridged by the laws of 
any pérticular State. . ‘Tbe laws of fhe State, if they conflict with the 
laws of the nation, are of no, force, The Constitution is plain beyond 
cavil upon this point. Article 6: ‘This Constitution, and the laws 
of the United States which shall: be made in pursuance. thergof, and 
all treatiee, &c., shall be the.snpreme law.of the land, and:the. judges 
in every. State ehal} be. bound thereby, anything in the. constintion or 
lawe of any Btate to the:contrary aotwithstanding."”. And from this 
I areune that every pérson.who is a citison of. the ‘United ‘States, 
whetber by birtl.or naturaligation, holds his great franchise by: tire 
laws of thé Unitod-States, and above tle controk:of any particular 
State. Oitisenehip of:the United States is an integral thing, intayable 
of legalexistencein fractional pri : Whosver;thèn, has that franchise 
is a whole citizen and a citisen of the whole: nütion; ‘and’ cannot be 
(as the argument of my leerned predecessor seems La suppose) sich 
citisen in one State and not in another: Hess | 

I folly congur in:the statement that silhé doriyéot, ruiner f de | 
United Sales, used in the Constitution, hus thé same inedming theatre 
hes in the several acts of Congréss pasied under the ‘authority of. the 
Constitution. "And 1 freety declare. 4 insbility to cénceive cf CA 


sécond or subordinaté meahing of the phrase ÉCI uséd in al those 
ot . 8 » 
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Hiffamenté “Xt means in them all the simple expr casion of the 
politisal status ef the person in connection with tbe notion-—that he is 
a member of'the body politic. And that is ail it Means, for it does 
not specify his rights and duties as à “diticen, nor in any Way réfer to 
sachet rights, privileges, snd immunities * às he may happeu to have, 
by. Stite laws où otherwise, over and beyond what legaily and vaturally 
bel: DE to him in bis quality cf citizen 6f the United Slates. State 
laws ‘mey and do, nay inust, vest in individuals gréat privileges, 
powers, : ‘and. duties which do not bélong to the mass of their fellow- 
citizens, ‘end'i in doing : Bo they consul discrétion and convenierice only. 
One citizen, who Happens to be a idee, may, ünder proper cifemm- 
_‘atances, sentence ‘another to ‘be hânged, ‘and à third, who “happens to 
be’ governor, sy grant a pardon to the. condemned me, who, as a 
citieen, is the undoubted peër of both the “juûge and the govérnor. 
"A6 to'the objection (not'ii law, bnt sentiment only) that if a negro 
con be a vitizen of the United States ke might, possibly, become 
President, he légal inferenceis true. There would be auch a legal 
possibility." "But those who'maké that objection are not arguing 
pon the Constitution as it is; bot upon what, in theïr own minds and 
feelings, they think it ought to be. Moreover, ‘they seem to forget 
that all'limitations upon eligibility to officer ‘Bre less restrictions upon 
the rights of aspirants than upon the. powers cf electors. Even the 
législature of the Stete, however unanimors, héve no power to send 
to thë Senate of the United States thair wisest and best man, unless 
.he-be:thirty years. old. And all tha people of: the nation, speaking 
with dne united voice, cannot, constitutionally, make any man Presi- 
“dent :wlho happene to be. under thirty-five, ‘This is, obviously, à 
‘restriction upôn the appointing power—that i is, in our popular govern- 


‘men, a.xrestriction upon the people themselves. Às individuals we 


| mayilike-it.or dislike-it, and: flatter ourselves into the belief that we 
could make # iiser.and better frame of government then our fathers 
_ made... Still it is our Constitution, bindiug upon us and upon every 
citizen. from the moment of birth or naturalization. 
| . Phe ‘Constitution, IL suppose, says what i means, and does not 
L mes what it does not say. It says nothing about ‘‘the high char- 
ou acteristie. privilèges of.s citizen of the State”? (of Virginis or eny 
h other.) Ldo not know what they’ were, but certainly in Virginia, for 
: Le first, half of. the. existence of the. commouvwealth, the right of 
"| suffrègé wes no’ one of: them. For during : thet period no man ever 
. Voted. theré because he was a Ÿreo white adult male citizen. He voted 
‘en his freehold, in land; ‘and no candidate, in soliciting his election, 


appealed to the people or the citizens, but to the fresholders only, fox 
they alone could vote. : 

. À shall not trouble you th arv argument touching the Hist: of dis. 
latines, 28, stated ! in the opinion, boçause they. are sach only sa the 
legislature, if 80 minded, might have denounced a weil against a 
portion of its own acknowledged citizens, whose weaknesa might 
nocessitate submigeion. 

Ît is said in the opinion that ‘the allegiance which the free man 
of color owes to the State af Virginie is no ‘evidence of citigenship, 
for he owes it not in consequence of an oath of allegiance.”? This 
proposition surprises me; perbaps I do not understand it. I did 
verily believe that tho oath of allegiance was not the cause but the 
sequence of citizenship, given oriy as a solemn guarantee for the 
porformancg of duties already incurred. But if it be true that the 
cath of ailégiance imust either create or precede citizonship, then it 
follows, of necessity, that there can be n9 nafural born citixen, as the 
Constitution affirms, because the child must needs be born hefcre it 
can take the oath. 

The opinion, supported by the arguments upon which ? have com. 
mented, is in these words! 

“Upon the whole, Tem of the opinion that free persons of color 
in Virginia ere not citizens of the United States, within the intent 
and medning of the acts regulating foreign and coasting trade, 50 as 
to be qualified to command vessels./? 

As an authority this opinion is rebatted by the opinion of Attorney 
General Legaré, above cited. _(#@ Op. À. G,, 147, date March 15, 
1848.) Under an act of Congress which limited the pre-emption of 
public land to citizenc of the United States and aliens who hed de. 
clared intention to become citizens, according to the naturalization 
laws, Mr. Legaré was of opinion that a free colored man was compe- 

tent to pre-empt the land. 

In thas same opinion Mr. Legaré makes a just distinction between 
political and civil rights, which, I believe, is common to most nations. 
The French code expresses it very plainiy, thus : | “L'éxercice des 
droits civils est ind pendant dé la qualité de citoyen, Jéquelle ne 
Ce acquiert et ne 8e conserve e que” “conformément L nu "16 cénstitution- 
elle.” 

The next suthority J shall consider i is # abéieidh d the Départment 
of State made i in 1Mr. Marcÿ's time, November à, 1866, and evidented 
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and the thin was à iew jnouths after the passage of the net of 
ut 8, 1806, {ibo Bret act directing tho lssuing of passporis to 
individuels and restricting the issue to cifizens of the United States, 
though the practice 18 much older.) 

Eho letter, after stating the case, declares empbatically that ‘tif 
bis be eo (i. &, if they be nagroes) there can be no doubt that Lo 
are not citizens of the United States.” If this stood alone there 
could be no douht of the opinion of the department at thaë time. 
But it dues not stand alone. ‘The letter, after citing several authort- 
tiea, and among them one from Tennessee, to which ! Will have oc. 
casion to refer by name, concludes with this qualifying paragraph, 
which leaves some doubt as to what was the real practical opinion of 
ler. Secretary Marcy at that time. The letter, assuming that a pass- 
port 14 a certificate of citisenship, proceeds to say: 

Such being the construction of the Constitution in regard to free 
persons of color, ‘t is conceived that they cannot be regerded, iwken 
beuonc the jurisdiction of this government, as entitled to the full righis 
of citisens, but the Secretary directs me to say that though the de- 
partment could not certify that such persons are citizens of the Uuited 
States, yet satisfied of the truth of the facts, it would give à certif- 
cate that they were born în the United States, are free, and that éhe 
government theregf would regard it to be ls duty to protect the: :F 
wronged by à foreign government, while within its jurisdictio: 
legal and proper purpose.” 

It seems to me that the certificate proposed to be given would be, 
io substance and fact, a good passport, for the act of Congress pre- 
scribes no form for the passnort, and requires no particular fact to 
appear upon its face. And I confidentiy believe that ibère is not a 
government in Europe which, in view of our laws uï citizenship, 
would question the validity of a passport which declares upon its face 
that tbe bearer is a free natural born inhabitant of the United States. 

T'iura now to the consideration of the Tennessee case, referred to 
and relied upon in the letter from the State Department, the State of 
Tennessee ve, Ambrose, (1 Meig’s R., 331,} adjudged in 1838. Ain. 
brose, being a free negro emancipated in Kentucky, moved to and 
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do demurred Lo the lndictünent upon the ground that he was a vitiren 
cé Kentucky, and as such had a right under the Constitution cf the 
United Siates (art. 4, sec. %) to go to and abide in Teunessoe in spite 
uf the State statute. The court in which fhe indictment was foanû 
sustainod the demarrer. ‘The public prosecutor icok thé case up to 

the supreme court, where the judgment below was reversod, and ii 
was hetd by the court that Ambrose, under the circumstences, could 
not be à citizen of Kentucky, and therefore could not claim the pro- 
tection of the national Constitution as against the Tennessee statute. 

Ï must trouble you with à few remarks upon certain passages in 
ihe opinion of the court, which constitute the foundation of the Judg- 
mount, and without which the judgment itself, having no legal basis 
io rest upon, ought not to have any authority as a precedent. 

The court, after stating the case and citing from the Cuonstitation, 
(art. 4, sec. 2,) ‘‘ihe citisens @ each State shall be entitled to all 
the privileges and immunities of citizens 4% the several States,/? pro- 
ceeds : ‘‘the citisens here spoken of {says the supreme court of l'en- 
nessee) are those who are entitled to ‘ali the privileges and immunities 
of citizens.' But îree nogroes, by whatever appellation we call them, 
were never in auy of the States entitled to all the privileges and im- 
munities of citizens, and conseuuentliy were not intended to be 12- 
cluded when this word was used in the Constitution?’ 

‘In this country,” (continues the court,) ‘‘under the free government 
created by the Constitution, whose language we are expounding, the 
humbiest «kite citisen is entitled to all ‘the privileges and immunities” 
which the most exalted one enjoys.  Honce, in speaking of the rights 
which a citizen of one State shall enjoy in every other State, as ap- 
plicable to white men, it ie very properly said that he should be en- 
titled to al the privileges and immunities. of citizens in each other 
State. The meaning of the language is that no privilege enjoyed by, 
or immunity allowed to, the most fevored class of citizens in said 
State shall be withheld from a citizen of any other State. How can 
it be said that he enjoys af! the privileges, when be is scarcely allowed 
a single right in common with the mass of the citizens of the State ? 

‘(It cannot ba; and therefore sither the free negro is not a citizen, 
in the sense of the Constitution, or, if a citizen, he ie entitled to ‘ail 
the privileges and immunities’ of the most favored class of citixens. 
But this latter consequence will be contended for by no one. Ti must 
then follow that thev are not citizens.”? 
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Fhose are the foundations of thé jadgmoné in the vase of Aimbrose, 


ind not only in that but in almost every similar case which £ hove 
ad occasion to examine. À good deal of what F have ulreudy seit 
3 atrictly applicable here, and in trving to show the fallacy cf the 
ressoning Gf the courk in Tonnessee I must tuke the risk of some 
needless repetition. 

The leading thought, that indecd which seems to have compeiled 
the judgment against Ambrose is, in my opinion, à nakod assumption, 
ot supported by any word of written law, nor maintainable by logical 
ergument. Ît is assumed that a person to be & citizen at all must 
have al the rights, privileges, and immunities which the most favored 
ocre cnoys; all of the most favored cluss of citizens. Now, if there 
be grades and classes of citizens, (which I am not exactly willing to 
sdmit,) it would seem that there must be something to distinguish 
the grades; some difference in the risats, privileges, and immunities 
of the diffsrent classes. And yet tho court, while asserting the ex- 
istonce of different classes of citizens, asserts also their equality, 
by declaring that ‘‘éke humblest white citizen is entitled to al the 

‘privileges and immuünities” which the mo exaltecl one enjoys.’/? 
Then what marks the difference of classes ? By what line can we 
separate humility from exaltation, as applied to 8 citizen? 

In fact, if seems io me that the difficuties which surround the 
subject are artificial, created by the habitüal confounding of things 
erent in their nature and origin, and by the persistent abuse of 
language. No distinction is drawn between the rights and duties of 
a, man 88 à citizen and his rights and duties as a member of society, 
without regard to his citisenship,. The first are political merely—the 
last civil and social only. And the words rights, privileges, immuni- 
ties are abusively used, as if thev were synonymous. The word rights 
is generic, common, embracing whatever may be lawfully claimed. 
Privileges are special rights belonging to the individual or class, and 
not to the mass. Immuiifies are rights of exemption only—freedom 
from wbat otherwise would be a duty, obligation, or burden. For 
instance, the constitution of Tennessee (art. 4, sec. 1) decleres that 
‘’8l free men of color shall be exempt from military duty, ên time of 
peace, and also from paying a free poll-tax/’ This is an mmunity. 

‘But whether there be ôr be. not grades . and classes. of citizens, 
bighor or ‘lower, more or Jess favored, is wholly immeterial to this 
question. -For the: Constitution speaks. of cétisens only, without any 
-reference to their rank, grade, or class, or to tbe. number or magni- 
tude of their rights, privileges, and immunities—cifisens simply, with- 
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out an tiioctive to qualify, eufurge, or diminish their rights ain cc 

“cities, Therefvre, if there be grades and classes of citisens, 
ho iowese individual of the lowest possible class is à citisun, à 
ch fils the requirement of the Coustitetion. 

I we must have grades and classes of citizens, higher and lawvor, 
more and less favored, it scorms te me impossible to sustain the prono. 
sition of the court that the bumblest and the most exaltod are eutitisc 
to equal privileges and immunities. À free, white, natural ben io 
male infant is certamliy a citizen, and I suppose it would be bus re 
sonable to place her in the lowest class. And T assume that it wouki 
not be deemed unreasorsble to call that class the highest out of which 
the President must be chosen. If eligibility to the presidency be a 
privilege in the lawful candidate—a peculiar right belonging to hun, 
and not to the mass of citizens, then there is some difference; she is 
not entitled to a his privileges. 

Those who most indulge ir the assum) tion that to constitute à citi- 
zeu at all the person must have all the privileges and immunities 
which any citizen can enjov, rarely veniure Lo specify precisely whot 
they mean. pra Lthenk, the iaferonee ia plain that they mean 
suffrage and élegibility ; and, in that éonuecton, ÎÏ think I have al. 
ready shcwn that suffrage and elegibility have no necessary connec 
tion with citizenship, end that the one may, and often does, exist with- 
out the other. — 

Again, ‘: immunities”” are > enjoyed to a very large extent by free 
uegroes in ail the slaveholding States. T..:ÿ are generally exempted 
by law from the onerous duties of jurors in the courts, and militia mon 
in the field ; and these are-immuribties eagerly desired by many white 
men in all the States... : 

Ïn another part of that opinion, the court declares that the word 
‘‘freemen,'” as used in the constitution of Tannessee, is equivalent 
io citizen; and yet the court denies, that the phrase ‘‘freemen of 
coler,”” used in the same constitution, is a proper designation of citr. 
zens ! I close my remarks upon that case with an extract from the 
constitution of Tennessee, (which was originally made in 1795, and 
amended in 1835,) reminding you. only that, until 11790, Tenseëses 
wès à part vf North Carolina-and subject toits constitution and laws, 
and:hence the peculiar phtaseology of the extréot: "ne 
-:itArticle 4, section:li Evèry frée white man, of the age of iwonty. 
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“one yours, being a citizen of the United Biates and a citisen.of the country 


wheréin he may offer his vote six months next preceding the. day'of ” 
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oléotion, ehall be entitled F: jte fo members of the generakausom- 
by and other civil ofcors for the + coputy or district in which he re- 
sides : Provided, that no person shall be disynslified for voting, in any 
election, on account of color, who is now, by the laws of this Ataie, a 
compétent witncen in a court of justice against a white man, Al free- 
men of color shoil bo exempt for military duty in time. of pence, à and 
olso from paying & free polliax.”" : — 

Finally, the celsbrated case of Bontt ua. Sandford, 19 Howard’s Re. 
porte, 898, is sometimes citad as à direct authority against the ca- 
pacity cf free sersons of color to be citizene of the United States. 
That is an entire mistake. The case, as it stands of record, does not 
dstermine, nor purport to détermirié, that question. It wés an ordi. 
nsry suit for freedom, very common in oùr jurisprudence, and espe- 
cially presided for in the legislation cf apst of the slavehoiding 
Statse, as ‘tisin Missouri For conveniencé: tho form of the action 
dsany 18 tu. 1d is in this case) lrespass, alloging an aëgoult and battery 
and false imprisonment, so as to enable the deféndnt, {the master, } 
if be choose, to make a direct i issue upon the freedom or slavery of the 
plaintiff, ‘which Îs the reul point and object: of the action, by pleading, 
in justifcution of the alleged tréapase, that the «plaintiff is & slave— 
bia ‘own or another man's. + ‘ | 

- Sacb an äction, Dred Scott, if entitlé 
brongbt i in the State court, without: any. sllegatie of citizenship, and 
without boiug, in fact, à citizen. . Butit semis he -desired to bring 
bis action in the circuit court of the United. ‘Btatés : ia Missouri; and, 
£6 enisble him to do that he had ta alogs ‘cifizenship, because Mi. 
Sandford, the defendant, was a citiven. of New:York, and unless the 
plaintiff were a citisen of Missouri (or 8e some ie other r'Btute) € the national 
eoust had no jurisäiction of tho case: F 
+ The pluintif having mude bia clection t to ‘atie a ibe United ttes 
ecart, fe defendant might, if he-would, have pleaded in bar to the 
sorts of-the action, but he exercise his election to pléad in abute- 
smentto £he derisdiction of'the court: Æhus, that the action, if any, 
“acoruei to the said Dred Bcott'out of the jurisdiction of this court, 
‘and'eroideively within thé’ jurisdiction of the courts of thé State of 
Hissouri; for that, to wit, the adid pleintif, Dred. Bévtt, is not a citi- 
‘sencof the State of Missouri, ae allogod in his- declaration, : not be- 
eansp: hé: vas:n0Ë born: tbere: and: barnt: fre, but boues heis a'négro 
af. Africss. desceit; kix shcéstors- ‘were: of-pure African blood, and 
reré. brought à its bia 1 conutry a and vid: 88 neBro. slaves, and this: tbe 


modo, might have 


cd 
i FE . . 
PR . ; 


# 
Ÿ 


œud Handiord is veody to verify. Wherofore ho prars udemient 
“whether &lis coaré can or will take further cognizance of the action 
aforesnid.” "Jo this ploa the plaintiff dermurred, and the circuit court 
sustained the demuürrer, therchy declaring that the facts statad in ihs 
plea, and coufessed by the deraurrer, did not disqualify Scott for being 
à citizou of Missouri, and 60 that tie United States cireuit court had 
jurisdiction of the cause, 

The civeuit court having taken jurisdietion, the defendant had, of 
course, to pleud over to the merits of the action. He did 50, and 
issues were joined, and there was an elaborate trial of the facts, which 
resulted in a verdict and judgment in favor of the defendant. And 
thereupon the plaintiff brought the case up to the Supreme Coart by 
writ of error. | 

The power of the Supreme Court over the proceedings and judg- 
ments of the cirenit court is appellate only, and this for the sole pur- 
pose of enabling the court above to affirm what has been rightly 
done, and reverse what has been wrongly donc iv the court below. 
If the error of the court below consist in the illegal assumption of 
power to hear and determine the merite of a case not within its juris- 
diction, of course the court above will correct that error, by setting 
eside whatever may have boen done by that usurped authority. And 
in doing this the court above has no more power than the court below 
had to hear and detertaine the merits of the ease. And io assume 
the power to detérmine a case not within the jurisdiction is as great 
ën error intho court above as in the court below; for it is cqualiy 
true, in all courts, thet the jurisdiction must first be ascertainea before 
proceeding to judgmént, 

In this particular case the Supreme Court did first examine and 
consider the plea in abatement, and did adjudgo that it was & good 
plea, sufficient io oust the jurisdiction of the circuit court, And 
benco it follows, as à necessary legal censequence, that whatever was 
done in the circuit court ufter the plea in abatement, and touching 
the merits of the case, was simply void, because done epram non 
Judice. 

Pleas in abatement were never favorites with the courts in Evgland 
or America. Lord Coke tells us that they must bo'{‘certain to a cer- 
tain intent, in every particular,’ and in practice they are always 
dealt with very strictly. Whon,therefore,the Supreme Court afirmed 
the plea in abatement in this case, I assume that it is affirmed, in 
manner and form, as written, and nototherwise. And this not merely 
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sr, and chiely, Loue the dec'sion tonds to » abridue {bo valuzoio 
KA 159 OÙ persons Be tura born in the counéry, which rights aught noi 
ic Lo impaired, except apon tbe cloarcst cvidence of fact and larr. 
tatin the plee, thon, strictiy as 16 is written, the persons who arc 
ereluded by this judemont from being citisons of Missouri must 5e 
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HCEXOUS, 6 4 mulattoos nor mestizos, nor quadroons, They must be 
où hirirun dusvont, ho ÂGiatie, CVEn à though they come of tho blackosi 

biuluys in southcastorn Asia, They must have had ancestors, {yet 
that muy bo donbtful, if born in slavery, of putative parents, who 
were glaves, and being slaves, incapable of cor‘raeting matrimony, 
end thorefore every child must needs be à bastard, and 80, by the 
common law, nullius filius, ans inconable of ancestors.) His ancestars, 
# bo bed any, must havo been of pure African blood, not mixed with 
the tawny Moor of Morocco or the dusky Arab of the desert, both of 
wäom bad their origin in Asia. They must have been brought to this 
ecuntry, not come voluntarily; anû sold, not kept by the importer for 
his own use, nor given to his friends. 

In this argumont I raise no question upon the legal ralidits of the 
judgment in Scott vs. Sandford. TI only ingist that the judgrment in 
that case is limited in law, as it is, in fact, limited on the face of the 
record, to to plea in abatement; and, consequently, that whatevor 
vas said in the long course of the cüse, as reported, (240 puges.} 
res spec cting the legal merits of the case, and respecting any supposed 
legai disubility veselting from the mere fact of color, though entitled 
to ell tho respect which is due to the learned and Pr sources 
from which the opinions come, ras ‘‘ dehors te record,” and of no 
authority as & judicial decision. ra 

lo show that, notwithstending all that was said upon other subject, 
the action of the court was strictly confned to the plea in abatement, 
Lcopy the judgment: 

‘ Upon the whole, therefore, it is the judgment cf this court that 
i£ appears by the record before ns that the plaintiff in error is not a 
citizen of Missouri, in the sense in which that wwora is used in the Con- 
stitulion, and that the circuit court cf the United Staies, for that 
reuson, had no jarisdiction ên tie case, and could give no judgment in it. 
Îts judgment for the defendant must, consequentiy, be reversed, and 
.8 mandaës issued, directing the suit to be dismissed for avant of juris- 
dicton.” 

And now, npou the whole matter, I give it as my opinion that the 
free man ef color, mentioned in your letter, if born in the United Stutes, 
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